Article 1A, sections (g) , (h) , and (i) of the NBCWA deal
with B-E's right to contract out to persons other than OMWA
such work as transportation-.of coal, repair and maintenance
work, rough grading and mine reclamation work, leasing or
subleasing of coal lands, and construction work, including
the erection of mine tipples and sinking of mine shafts or
slopes.  Those provisions prohibit B-E from contracting to
others such work "unless all [UMWA] Employees with necessary
skills to perform the work are working no less than 5 days
per week" and provided such contracting out is "consistent
with the prior practice and custom of the Employer at the
mine."  The UMWA, therefore, by restricting B-E's right to
contract out construction and other work at the mine, makes
itself an "independent contractor performing services" at
the mine and makes UMWA an "operator" within the meaning of
section 3(d) of the Act.  Since UMWA is an operator, it may,
of course, be assessed a civil penalty under section 105(c) (3)
of the Act if a violation of section 105(c) (1) is found to
have occurred in this proceeding. 5/

Although, as indicated above, D30's reply brief (p, 2)
claims that it is "patently ridiculous" for Mullins to claim
that UMWA is an "operator" under the Act, D30 does not give
any reason for making that assertion.  My holding that UMWA
is an operator under the Act is perfectly consistent with
the definition of "operator" in section 3 (d) of the Act.  My
holding is supported by United Steelworkers v. Warrior and
Gulf Navigation Co., 363 U.S. 547 (1980) because, in that
case, the union filed a grievance to protest the fact that
the employer had laid off 19 union employees who were no
longer needed after the employer began to contract to other
companies certain maintenance work which had formerly been
done by union employees,  B-E's mine involved in this proceeding
was closed for economic reasons from October 1984 to
January 2, 1985 (Tr. 80).  It is not idle speculation to be-
lieve that UMWA would resist any attempt on the part of B-E
to lay off any union employees so that construction or other
types of work could be contracted to other parties.

"57  The court issued its decision in Old Dominion Power Co, v.

Raymond Donovan and FMSHRC, _____ F.2d _____, 6th Cir. No. 84-

1942, on September 18, 1985, after I had completed this por-
tion of my decision.  The court excluded Old Dominion from
coverage under the Act because it did not have a "continuing
presence at the mine" so as to come within the Act's defini-
tion of an "operator" since Old Dominion's "only presence on
the [mine] site is to read the meter once a month and to pro-
vide occasional equipment servicing" (slip opinion, p. 12).
UMWA has a "continuing presence at the mine" and is therefore
not excluded by the holding of the court in Old Dominion from
coverage as an "operator" under the Act.
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